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Step (4) Under paragraph (a)(3)(i) of this 
section, the taxable income from sources 
without the United States is reduced by the 
amount by which the net capital loss allo-
cable or apportionable to sources without 
the United States reduces capital gains (long 
and short-term) from sources within the 
United States when computing capital gain 
net income. This is determined by first com-
puting the net capital loss allocable or 
apportionable to sources without the United 
States ($700,000) and the capital gain net in-
come from sources within the United States 
($800,000). In this case, $700,000 of net capital 
loss allocable or apportionable to sources 
without the United States reduces $700,000 of 
long and short-term capital gain in com-
puting capital gain net income. 

Step (5) Under paragraph (a)(3)(ii) of this 
section, the adjustment under paragraph 

(a)(3)(i) of this section is reduced by an 
amount equal to the difference between net 
capital gain from sources within the United 
States and net capital gain (from all 
sources), multiplied by the percentage speci-
fied under section 1202(a). In this case, the 
net capital gain from sources within the 
United States is $700,000 the net capital gain 
is $100,000 and the percentage specified under 
section 1202(a) is 0.60. 

Step (6) Computation of foreign tax credit 
limitation fraction. 

(i) Taxable income from sources without 
the United States is as follows:

Foreign income (exclusive of capital gains 
and losses)+Foreign source capital gain net 
income ¥0.60 (foreign source net capital 
gain)¥(paragraph (a)(3)(i) adjust-
ment¥paragraph (a)(3)(ii) adjustment)

$2, , $700, . ($600, ) ($360, ) $1, ,000 000 0 0 000 0 60 000 000 660 000+ − − + =

(ii) The entire taxable income is as follows:

Taxable income (exclusive of capital gains 
and losses)+Capital gains net in-
come¥0.60(net capital gain)

$5,000,000+$100,000¥$60,000=$5,040,000

Note that no adjustment under paragraph 
(a)(3) of this section is made with respect to 
the denominator.

[T.D. 7914, 48 FR 44523, Sept. 29, 1983]

§ 1.904(b)–3 Sale of personal property. 

(a) General rule. For purposes of sec-
tion 904 and the regulations there-
under, there shall be included as gain 
from sources within the United States 
any gain from sources without the 
United States arising from the sale or 
exchange of a capital asset which is 
personal property (as defined in 
§ 1.1245–3(b)). For purposes of this para-
graph, gain from the sale or exchange 
of a capital asset shall include net sec-
tion 1231 gain, but shall not include 
gain from the sale or exchange of a 
capital asset which is not treated as 
capital gain. However, gains and losses 
which are not from the sale or ex-
change of capital assets but which are 
treated as capital gains and losses 
under the Internal Revenue Code are 
included. The special source rules pro-
vided under this section shall be ap-
plied on an item by item basis with re-
spect to the sale of personal property 

within any taxable year, except that if 
substantially all the assets of a trade 
or business (within the meaning of sec-
tion 368(a)(1)(C) are sold within any one 
country within any taxable year, the 
gains and losses from such sales of such 
assets shall be netted before applying 
the source rules under this section. 

(b) Special rules. Paragraph (a) of this 
section shall not apply in each of the 
following cases: 

(1) In the case of an individual, if the 
property is sold or exchanged within 
the country or possession of the indi-
vidual’s residence. 

(2) In the case of a corporation if the 
property is stock in a second corpora-
tion, and is sold in a country or posses-
sion in which the second corporation 
derived more than 50 percent of its 
gross income for the 3-year period end-
ing with the close of such second cor-
poration’s taxable year immediately 
preceding the year during which the 
sale or exchange occurred (or for such 
part of such period as the corporation 
has been in existence, but in no event 
less than a 12-month period). For pur-
poses of this paragraph (b)(2) of this 
section the gross income of any foreign 
corporation shall be computed in the 
same manner as if the foreign corpora-
tion were a domestic corporation. 
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Thus, the gross income of a foreign cor-
poration for this purpose includes in-
come from all sources, which is not 
specifically excluded from gross in-
come under any other provisions of the 
Code. 

(3) In the case of any taxpayer, if the 
property is personal property (other 
than stock in a corporation) which is 
sold or exchanged in a country or pos-
session in which the property is used in 
a trade or business of the taxpayer, or 
in which the taxpayer derived more 
than 50 percent of its gross income for 
the 3-year period ending with the close 
of its taxable year immediately pre-
ceding the year during which the sale 
or exchange occurred (or, in case of a 
taxpayer other than an individual, for 
such part of such period as the tax-
payer has been in existence, but in no 
event less than a 12-month period). In 
the case of property sold or exchanged 
by a partnership, trust, or estate, the 
determination required by the pre-
ceding sentence shall be made at the 
level of the partnership, trust (other 
than a grantor trust), or estate. For 
purposes of this paragraph (b)(3) of this 
section, the gross income of any for-
eign corporation (or other entity) shall 
be computed in the same manner as if 
the foreign corporation were a domes-
tic corporation (or a domestic entity). 

(c) Exception. Paragraph (a) of this 
section shall not apply to a sale of per-
sonal property if the gain (determined 
under chapter 1 of the Internal Rev-
enue Code and computed on an item by 
item basis as provided under paragraph 
(a) of this section) from the sale or ex-
change of the personal property is sub-
ject to an income, war profits, or ex-
cess profits tax (including a tax with-
held with respect to nonresident aliens 
or foreign corporations) with respect to 
a foreign country or a possession of the 
United States in which the sale or ex-
change occurs, and the rate of tax im-
posed by such country or possession ap-
plicable to such gain is 10 percent or 
more. For purposes of this paragraph, 
the tax must be 10 percent or more of 
the total amount of gain (whether ordi-
nary or capital) arising from the sale 
or exchange of the item of personal 
property. 

(d) Application of source rules. In de-
termining the foreign country or pos-

session where property is sold or ex-
changed for purposes of paragraphs (b) 
and (c) of this section, and the foreign 
country or possession where gross in-
come is derived for purposes of para-
graphs (b)(2), (3) and (e) of this section, 
the source of any gain or income shall 
be determined by applying the prin-
ciples under sections 861, 862, and 863 
and the regulations thereunder. 

(e) Gain from liquidation of certain for-
eign corporations. Paragraph (a) shall 
not apply with respect to a distribution 
in liquidation of a foreign corporation 
to which part II of subchapter C ap-
plies, if such corporation derived less 
than 50 percent of its gross income 
from sources within the United States 
for the 3-year period ending with the 
close of such corporation’s taxable year 
immediately preceding the year during 
which the distribution occurred (or for 
such part of such period as the corpora-
tion has been in existence, but in no 
event less than a 12-month period). For 
purposes of paragraph (e) of this sec-
tion, the gross income of the foreign 
corporation shall be computed in the 
same manner as if the foreign corpora-
tion were a domestic corporation. 

(f) Residence defined. For purposes of 
paragraph (b)(1) of this section, the 
country of an individual’s residence is 
to be determined by applying the rules 
under §§ 301.7701(b)–1 through 
301.7701(b)–9 of this chapter. 

(g) Tax rate applicable to gain. For 
purposes of paragraph (c) of this sec-
tion, the tax rate applicable to the gain 
on the sale or exchange of personal 
property (as determined under chapter 
1 of the Internal Revenue Code 1954) 
shall be determined by applying the 
tax laws of the foreign country or pos-
session (and any applicable reduction 
under a tax treaty) to such gain and by 
treating the gain from such trans-
action as if such gain were the only in-
come derived by the taxpayer during 
the taxable year (and the only deduc-
tions allowed are deductions directly 
attributable to such gain). 

(h) Country in which gross income de-
rived. Notwithstanding paragraph (d) of 
this section, for purposes of this sec-
tion, dividends received by a share-
holder who is not a U.S. person from a 
foreign corporation shall be deemed to 
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be derived from sources within the for-
eign country under the laws of which 
the foreign corporation is created or 
organized. 

[T.D. 7914, 48 FR 44524, Sept. 29, 1983, as 
amended by T.D. 8411, 57 FR 15241, Apr. 27, 
1992]

§ 1.904(b)–4 Effective date. 
Sections 1.904(b)–(1) and 1.904(b)–2 

shall apply to taxable years beginning 
after December 31, 1975 and § 1.904(b)–3 
shall apply to sales and exchanges 
made after November 12, 1975. 

[T.D. 7914, 48 FR 44525, Sept. 29, 1983]

§ 1.904(f)–1 Overall foreign loss and 
the overall foreign loss account. 

(a) Overview of regulations. In general, 
section 904(f) and these regulations 
apply to any taxpayer that sustains an 
overall foreign loss (as defined in para-
graph (c)(1) of this section) in a taxable 
year beginning after December 31, 1975. 
For taxable years ending after Decem-
ber 31, 1984, and beginning before Janu-
ary 1, 1987, there can be five types of 
overall foreign losses: a loss under each 
of the five separate limitations con-
tained in former section 904(d)(1)(A) 
(passive interest limitation), (d)(1)(B) 
(DISC dividend limitation), (d)(1)(C) 
(foreign trade income limitation), 
(d)(1)(D) (foreign sales corporation 
(FSC) distributions limitation), and 
(d)(1)(E) (general limitation). For tax-
able years beginning after December 31, 
1982, and ending before January 1, 1985, 
there can be three types of overall for-
eign losses under former section 
904(d)(1)(A) (passive interest limita-
tion), former section 904(d)(1)(B) (DISC 
dividend limitation) and former section 
904(d)(1)(C) (general limitation). For 
taxpayers subject to section 907, the 
post-1982 general limitation overall for-
eign loss account may be further sub-
divided, as provided in § 1.904(f)–6. For 
taxable years beginning after Decem-
ber 31, 1975, and before January 1, 1983, 
taxpayers should have computed over-
all foreign losses separately under the 
passive interest limitation, the DISC 
dividend limitation, the general limita-
tion, and the section 907(b) (FORI) lim-
itation. However, for taxable years be-
ginning after December 31, 1975, and be-
fore January 1, 1983, taxpayers may 

have computed only two types of over-
all foreign losses: A foreign oil related 
loss under the FORI limitation and an 
overall foreign loss computed on a 
combined basis for the passive interest 
limitation, the DISC dividend limita-
tion, and the general limitation. A tax-
payer that computed overall foreign 
losses for these years on a combined 
basis will not be required to amend its 
return to recompute such losses on a 
separate basis. If a taxpayer computed 
its overall foreign losses for these 
years separately under the passive in-
terest limitation, the DISC dividend 
limitation, and the general limitation, 
on returns previously filed, a taxpayer 
may not amend those returns to com-
pute such overall foreign losses on a 
combined basis. Section 1.904(f)–1 pro-
vides rules for determining a tax-
payer’s overall foreign losses, for estab-
lishing overall foreign loss accounts, 
and for making additions to and reduc-
tions of such accounts for purposes of 
section 904(f). Section 1.904(f)–2 pro-
vides rules for recapturing the balance 
in any overall foreign loss account 
under the general recapture rule of sec-
tion 904(f)(1) and under the special re-
capture rule of section 904(f)(3) when 
the taxpayer disposes of property used 
predominantly outside the United 
States in a trade or business. Section 
1.904(f)–3 provides rules for allocating 
overall foreign losses that are part of 
net operating losses or net capital 
losses to foreign source income in 
years to which such losses are carried. 
In addition, § 1.904(f)–3 provides transi-
tion rules for the treatment of net op-
erating losses incurred in taxable years 
beginning after December 31, 1982, and 
carried back to taxable years beginning 
before January 1, 1983, and of net oper-
ating losses incurred in taxable years 
beginning before January 1, 1983, and 
carried forward to taxable years begin-
ning after December 31, 1982. Section 
1.904(f)–4 provides rules for recapture 
out of an accumulation distribution of 
a foreign trust. Section 1.904(f)–5 pro-
vides rules for recapture of overall for-
eign losses of domestic trusts. Section 
1.904(f)–6 provides a transition rule for 
recapturing a taxpayer’s pre-1983 over-
all foreign losses under the general 
limitation and the FORI limitation out 
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